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TOPIC OF JURISPRUDENCE AND LEGISLATION. 
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L-^INTROD UCTION. 

It might almost have seemed a position too obvious 
even to insist upon, that all particular legislative 
questions affecting women, as distinguished from men, 
must give place to a prior discussion as to the true 
place which women must finally occupy in the gene- 
ral organisation of society. Now, any idea of such 
an organisation presupposes a distinct theory of the 
nature and function of marriage, as the critical fact 
upon which all social organisation, of whatever degree 
pf development, ceaselessly hinges. And yet it 
strangely happens that modern political philosophers 
have, with few exceptions, hitherto begun at the 
other end. They have ventured upon no broad 
conception of social organisation. They have enun- 
ciated no consistent and comprehensive theory of 
marriage and divorce. They have only brought to 
light particular injuries which women have long 
suffered, and they have invoked one and another 
legislative measure for the remedy of those injuries. 
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It is unfortunate that thus much of the best work 
by which the minds of men and women have been 
quickened has to be done over again from the very 
first. The true position of women in relation to men 
has to be ascertained and defined, and thereupon the 
extent to which law can usefully co-operate with 
other more delicate and potent instruments finally 
determined. The question lies at the very thresh- 
old of the sciences of Jurisprudence and Legis- 
lation, in the broader sense of this last term, in which 
it is nearly synonymous with general politics. It is 
concerned with one narrow, though deeply momen- 
tous fact, out of all the jointly physical and ethical 
facts to which the jurist, who deals with the formal 
structure of all possible systems of law, and the poli- 
tician, who deals with the materials of which a 
particular legal system ought to be composed, are 
alike compelled to attend. 

Laws affecting to regulate the relation of the sexes 
to each other have probably been, in all countries, 
more completely determined by unreasoning instincts 
and savage usages than any other laws whatever. 
Owing, also, to the marvellous tenacity and compli- 
cation of sentiment which at once exalts and em- 
barrasses this matter, there are no laws which ai'e so 
difficult to change. Here, more than anywhere else, 
the modes of feeling of the whole community have 
to undergo a decisive alteration before bare logical 
reasoning on the subject can be so much as even 
tolerated. Criticism of the existing law must be 
accompanied by an ever-widening and deepening 
apprehension of the time condition of things which the 



law promotes and substantiates. In order to bring 
about a beneficial change in the law, a clear and 
popular conception must be formed of what is wanted 
in the future, together with a precise recognition of 
the limits of the provinces of law and moral authority 
to be observed in providing for that future. It is 
proposed here to sketch out the lineaments of a true 
human society, such as, by developing and exercising 
to the full all the latent possibilities of the race, will, 
the more nearly it is attained, elevate, rather than 
debase and corrupt, every individual man and woman. 
The history, ancient and modem, of the political 
philosophy of sex will afford at once the best possible 
example and condenmation of erroneous methods of 
approaching the more universal problem. 



IL-^SOCIAL ORGANISATION, 

The customary form in which English writers have 
propounded the problem involved in the present en- 
quiry has been the following. It has been noticed 
that in all countries and all times (with the rarest ex- 
ceptions) woman has been treated, both socially and 
legally, as in nearly every respect subordinate and 
inferior to man. Public opinion, domestic manners, 
political institutions, and positive laws have unani- 
mously stamped and riveted this conception of the 
inequality, for nearly every purpose, of the two sexes. 
It is argued upon these facts that (1) this historical 
subordination of one sex to the other was the result 
of nothing else than a gross and arbitrary usurpation 
of power on the part of the physically strong over the 
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physically weak ; that (2) whatever actual differences 
exist at this day between the mental and even some 
of the physical capacities of men and women, all such 
differences may reasonably be attributed at least as 
much to the fact of such diversities of social and 
political treatment as to differences of physical struc- 
ture, or to any other actual differences of a less pal- 
pable kind ; and that (3), if hereafter women be 
treated, for the purposes of law, political action, and 
social existence, in the same way exactly as men, the 
differences between the sexes will finally be reduced 
to the smallest possible amoimt. 

Now, the historical facts assumed in the above 
reasoning are undoubtedly true, and the cause found 
for those facts in the tyrannical and selfish habits of 
mankind is a ' true cause ' likewise. There lurks, 
however, a veiy serious and pernicious error in the 
implied, though not expressed, propositions, to the 
effect that differences between the sexes are in 
themselves an evil, and that the tendency of equal 
and uniform legislation for the two sexes is to eradi- 
cate those differences rather than to deepen and 
intensify them. It is here contended, on the other 
hand, that (1) while the alleged inequality between 
the sexes is a cruel and dangerous imposture dating 
from the most barbarous times, nevertheless diffe- 
rence between the sexes, in the nature, function, and 
.quality of mind and spirit, as well as of bodily struc- 
ture, is an element in the constitution of social life 
so precious and excellent that apart from the plenary 
recognition of it any high degree of civilisation would 
be simply impossible. It is contended, again, (2) 



that legislation has hitherto erred by confusing the 
true character of the differences separating the sexes, 
and only by the greatest attainable uniformity of 
legislation for both sexes can the essential differences 
between them manifest and express themselves in the 
most effectual and unmistakable way. 

Contrasting a very primitive state of society with 
a highly advanced one, the former is seen to be com- 
posed of elements atomic, mutually repulsive, hateful, 
and hating one another. The latter is pervaded by 
facts and notions implying every degree and kind of 
reciprocity of function, mutuality of sentiment, and 
relationships indefinitely multiplied in the most 
variegated forms. 

These last facts and notions are not confined to the 
grosser fields of economic policy and merely social co- 
operation. The whole life of the nation, in its subtlest 
form, hangs in suspense upon them. A thousand 
modes of sensibility are kept in assiduous action 
through nothing else than their prevalence. It is 
not only that under these social conditions men do 
more work, and do it more quickly and effectually, 
but that, in and through the very process of work- 
ing, they learn to experience an indefinite number of 
mysterious emotions in respect of each other which, 
in their aggregate, constitute the corporate energy of 
the nation. Politics, law, industrial and commercial 
interests, as well as literature and the conscious com- 
mimication of thought in all forms, are only the 
cloaks and instruments of this magnificent, though 
constantly secluded, activity. Tliis illimitable range 
of reverberating sentiments is the most characteristic 
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product and last expression of social organisation at 
its culminating point. The history of a progressive 
nation is the story of its efforts to reach this. So far 
as it has failed to reach this, so far is it yet removed 
from the last attainments of civilisation. 

Now, it is not saying too much to allege that the 
main lever by which a nation is lifted out of its 
primitive savagery is difference of sex. This is the 
sole disciplinary fact which, in addition to the ruder 
one implied in the necessity of dividing labour, serves 
to teach a primitive race that human society is not a 
sum of competing atoms, each servilely reproducing 
the other, but that, rather resembling a building, a 
vegetable product, or an animal body, it is made up 
of reciprocal parts, no one of which can be dispensed 
with in the interests of the whole, and no one of 
which can dispense with every one of the rest. In 
primitive marriage and the birth of children, irre- 
gular and undisciplined as these facts are at the first, 
lessons are being ever noiselessly taken in, through 
the hourly play of the simplest and tenderest emo- 
tions, which become gradually crystallised into 
national sentiments, and which nothing short of the 
most obnoxious laws and institutions can succeed in 
crushing out. 

It is quite true that ignorant legislators, reflecting 
too often the worst and not the best conceptions of 
their day, have done what in them lay to confound 
the true differences of sex. These differences are far 
too deep and subtle to admit of the application of 
coarse methods of legal description and forcing. 
Every law or political institution that has fixed and 



perpetuated any differences between men and women, 
except by way of recognising marriage as the foun- 
dation of family life or of protecting physical weak- 
ness, has retarded civilisation. Notwithstanding all 
this, the fact of opposition of sex, so far from being 
an evil in itself, is the source, centre, and symbolic 
image of all the other oppositions jfrom the multiplica- 
tion of which a nation grows to maturity. The 
question of questions for a wise politician is how to 
legislate so as to remove all the physical barriers 
which impede the free play upon each other of all such 
oppositions, whether due to contrarieties of structure, 
situation, disposition, or competitive interest. Above 
all, the most diligent care has to be taken that laws 
do not help in crystallising the partial and pauperised 
conceptions of a passing day. The politician cannot 
too anxiously guard himself against the temptation of 
trying to do by force what can alone be brought 
about by the healthy, though systematic, action of 
native human forces. His work is to enable and to 
facilitate, not to hamper and to provoke. 

Such is the general position of the fact of diffe- 
rence of sex in the treatment of the whole problem of 
social organisation. The particular modes in which 
the fact of such difference calls for the interpo- 
sition of the legislator come on now for special con- 
sideration. 
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IIL^MARRIA QE. 



1. AS RESPECTS STATUS. 



It has been alleged, and it is hoped established, 
that the ground, origin, and instrument of all social 
organisation is to be looked for in the essential 
opposition presented by difference of sex. The 
special mode in which the fruits of this opposition 
are realised and economised is discoverable in the 
institution of marriage. For the purposes of the 
jurist and the legislator, the following are those 
more prominent aspects of marriage which cannot be 
safely left out of consideration. Like all other lead- 
ing social facts, marriage has a physical and what 
may be called here, without fear of misapprehension, 
a spiritual side. It is a striking and unique witness 
of the jointly material and immaterial, the individual 
and social, constitution of man. It is from neglect of 
one or other of these bearings of marriage that all 
the fallacies, moral and political, by which the subject 
has been haunted in all ages have flowed. 

On the one hand, the special union of sexes indi- 
cated in marriage is stimulated, or even primarily 
suggested, by functions which mankind shares in com- 
mon with the large mass of the animal kingdom. On 
the other hand, the exercise of these functions in the 
case of mankind renders possible, and when duly dis- 
ciplined goes far to promote, the development of a 
long train of very peculiar reciprocal feelings and 
subtle sentiments of relationship in the parties to the 
marriage, as between themselves and between them 
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and their children. These feelings and sentiments in 
their normal stage would seem to admit of being 
intensified to such an extent as to dominate over all 
the impulses which in a primitive social state enter 
more largely into the conception of marriage ; While 
the same feelings and sentiments are susceptible of 
being happily and evenly distributed over the whole 
joint lifetime of the parties, as well as diffused, in 
their secondary influences, over numberless persons 
more or less closely connected by consanguinity and 
affinity with the married pair. 

Such is the complex fact of marriage as it presents 
itself to the passionless gaze of the jurist and the states- 
man. The first reflection is that if the family, as 
thus originating in marriage, be in truth the main- 
spring of all those vehement and precious emotions 
upon the quality and strength of which the nation 
ultimately depends for its highest life, then no poli- 
tical duty can be more cogent than the protection of 
the integrity of family existence. This integrity im- 
plies the immunity of each family fi:om confusion with 
others, and the continuity of its own life in order 
that the feelings and sentiments appropriate to*every 
epoch may be successively called forth. These two 
conditions are expressed in the conceptions of mono- 
gamic marriage and the irrevocable character of 
marriage. To insui'e the habitual prevalence of 
these conditions must be the ultimate aim of the wise 
politician, whether the means he employs be direct or 
indirect. The question is, how far he is entitled, and 
how far it is expedient for him, to employ for the 
furtherance of this aim the direct instrument of law. 
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In other words, it is asked, What are the grounds for 
having a law of marriage at all ? 

It is to be noticed that the question is never ac- 
tually presented to the statesman in this dry and 
abstr&ct form. In every country where conscious 
legislation on these matters is being attempted certain 
maxims and laws regulating marriage have invariably 
been in force for centuries. These maxims and laws 
have created, after their own likeness, a public 
opinion and a set of private habits, which opinion 
and habits, so artificialised by a long series of govern- 
mental acts, are the materials with which the states- 
man has to deal. While preparing for the future, he 
has to remedy the past ; though in remedying the past 
he has, above all, to beware of sacrificing the future. 

Apart from the real grounds for taking marriage 
under the cognisance of law, which will be adverted 
to immediately, there is an historical ground, which 
is due to the peculiar structure of all primitive society. 
According to the simple conceptions prevalent in such 
a society, the governing body assumes direct juris- 
diction over all matters that seem to be essential to 
the existence of the community. The distinction 
between the provinces of law and moral influences 
is at such a time not so much as dreamed of. The 
functions of the king and the priest, of the counsellor 
and the soothsayer, are inextricably blended together 
in the popular imagination and in the national insti- 
tutions. But the march of national life, as it implies 
a general differentiation of fanction in every field, 
more especially implies the limitation of the region 
of direct command and the extension of that occupied 
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by organised and unorganised moral force. The 
problem incessantly perplexing each nation, at every 
moment of its progress, is where the line between the 
allied regions ought to be drawn. The question, 
then, as to marriage is whether the constrictive force 
necessary to ensure the accomplishment of its highest 
purposes is to be sought for in the one region or in 
the other, — in that of purely moral discipline or that 
of compulsory law. 

Now it may be laid down universally that the only 
region in which law can safely, beneficially, or effec- 
tually work is that in which, by the use of a hard 
command, it forcibly secures the maintenance of such 
purely physical conditions as are indispensable to the 
action of moral influences, to the free and unfettered 
play of social relationships, and to the culture of 
sentiments of the most beneficent and exalted class. 
In order to attain these ends, the statesman holds 
himself compelled severely and arbitrarily to restrict 
the action of the subjects of his government in respect 
of such matters as ( 1 ) the constitution and administra- 
tion of the State, (2) ownership, (3) contract, (4) civil 
injuries and so-called ' crimes.' But the persons to 
whom laws on these several matters are addressed 
cannot, in a large multitude of cases, be considered 
apart from the families to which they belong. This 
is obviously true in respect of laws regulating the 
rights and duties of that part of the population 
which has not yet reached years of discretion. It is 
also especiaUy true in respect of laws dealing with 
succession, testamentary disposition, relief of the des- 
titute, taxation, certain fraudulent offences, as bigamy 
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and abduction, and with national character and domi- 
cile. Furthermore, the very intimate relationship ex- 
isting between man and wife implies special rules for 
the regulation of their several or joint liability on con- 
tracts entered into by either of them, and even occa- 
sionally spedal principles for the determination of their 
moral responsibility severally on the occasion of one or 
other, or both, committing a civil injury or a crime. 
Now, inasmuch as the family to which a person belongs 
is usually signified by nothing else than the marriage 
to which he owes his birth, the fact of marriage be- 
comes a matter of the greatest concern to the states- 
man. He is thus entitled to demand the greatest 
possible notoriety for this fact in all cases whatever. 
He is entitled either to recognise existing forms of 
marriage, or to impose a general form better likely to 
satisfy his ends than all existing ones. He may 
further define the persons between whom, in respect 
of consanguinity, he will permit marriage, though he 
ought, in making such definitions, to be guided by 
no consideration whatever except the severely juri- 
dical considerations above enumerated. If he at- 
tempts here or elsewhere violently to enforce any moral 
theory whatsoever, he strays from his true path, and 
seals, it may be for ever, the imperfect conceptions of 
his own age. The only other points on which legisla- 
tion is necessary or permissible are ( 1 ) the amoimt of 
physical authority which parents shall have over their 
children, (2) the grounds (if any) of * judicial separa- 
tion ' and divorce, and (3) the rights and duties of the 
married persons in respect of ownership. The two 
latter topics demand special treatment in this place. 
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2. AS RESPECTS DIVORCE. 

It has already been insisted on that the type of 
marriage ever to be kept before the eyes of the 
statesman, as essential to the accomplishment of its 
social purpose, is that of a union lasting during the 
joint lifetime of the parties. Towards the enforce- 
ment of a national habit of forming imions of this 
type every moral and educational influence in the 
community must be fixedly turned and strenuously 
exerted. The most perplexing of all questions to 
the statesman is, how far he ought to recognise in 
his legal system the possibility of any other marriage 
than one of this permanent kind. 

It is true that, so far as such a possibility is re- 
cognised by law, the law throws in all the weight of 
its indirect moral authority against the rival and 
direct moral authority which pronounces the indis- 
solubility of marriage to be an axiom of social 
organisation. As often as laws provide for the mar- 
riage tie being broken, so often do they teach that 
this tie may, and in some cases ought to, be broken. 
To this extent the admission of a legal doctrine of 
divorce is, on the face of it, mischievous. 

But there is another set of considerations which 
operate on the statesman in a different way. In the 
present state of civilisation, and owing to the weighty 
inheritance of a faulty or vicious past, there are ever 
found in existence a certain number of marriages in 
which the true purpose of marriage, as a social in- 
strument, is wholly or partially frustrated. This 
may be due to the shortcomings of one or both of 
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the parties, or to accidental circumstances for which 
neither, or only one, of the parties is responsible. 
Where this happens, there is often present a vehe- 
ment temptation, amounting in some cases to a spe- 
cies of alleged necessity, for one or both of the parties 
to recombine in some fresh union more hopeful than 
the existing one. 

Now, it must be broadly stated that any social 
theory which treats marriage as a transient con- 
nection, liable to be dissolved at the will or caprice 
of either or both of the parties, surrenders the essen- 
tial conception of marriage altogether. There is no 
intermediate stage between the treatment of marriage, 
on the one hand, as a casual animal association or 
temporary partnership, and, on the other, as a peculiar 
condition unlike any other condition whatever, born 
out of a solemn engagement entered into, not only as 
between the parties themselves, but as between the 
parties and all other persons, or rather as between 
the parties and the State, as the formal embodiment 
of all the persons, past, present, and future, of whom 
the integral community is properly composed. Now, 
the unmistakable sentiments of the best portion of 
the human race, and the dictates of the loftiest ex- 
pediency, concur in repudiating the former conception, 
and thus drive the statesman upon the latter. Hence 
he is compelled resolutely to maintain the position 
that marriage is indissoluble, and yet to provide for 
cases in which that theory has, or in practice might 
appear to have, miserably broken down. There are 
three courses before the statesman. He may (1) dis- 
allow divorce altogether, or (2) he may allow it on 
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certain distinctly alleged and established grounds, or 
(3) he may allow it without restrictions of any sort, 
on the simple expression of the wishes of one or both 
of the parties. 

If (1) he adopt the first course, he permits a 
whole mass of persons and- relationships to emerge 
into the body of society for which the existing laws 
regulating family order, succession, testamentary dis- 
position, domicile, poor relief, and the like, make no 
adequate provision. A large body of questions, on 
the impartial adjudication of which the regular action 
of the community depends, are, to this extent, with- 
drawn from the operation of the general law. Acci- 
dent, negligence, thoughtlessness, ignorance, dominate 
over the fortimes of numbers of innocent persons, and 
all sorts of practical hardships and moral inequalities 
mark the reign of chaos which has set in. For 
numbers of persons in the community large branches 
of the law are thus abrogated altogether. 

(2) The second course before the statesman is the 
one practised at this day in England. It is likely, 
with some modifications, to maintain its ground for 
some time to come, but its disadvantages should be 
carefully noted. The practice of allowing a divorce 
on the groimd of certain exceptionally aggravated 
offences committed by one or other of the parties must 
needs act, in many cases, as a direct premium on the 
commission of such offences, and is, at the least, a 
serious temptation to connivance of a kind which no 
judicial caution can efficiently guard against. Again, 
the process of investigating the story of such offences 
is in the highest degree pernicious to public morals, 
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fosters a crop of spies and informers of the most 
pestilential description, and implies the production of 
evidence of a minute and indirect kind little fitted for 
the rude manipulation of even the best administered 
court of justice. It is not necessary to do more here 
than advert to the scandalous and misleading in- 
equality in the English law as to the different grounds 
for granting a divorce to a woman and to a man. 
The history and grounds of the difference afford no 
excuse whatever for its continuance. 

(3) The third course before the statesman is the 
only one left for consideration ; and, however repulsive 
this course naturally seems at the first blush to those 
whose conception of marriage is the loftiest, it is, in 
truth, the only political course which, in the end, is 
wholly favourable to the universal culture of marriage 
in its most luunutilated and unexceptionable forms. 
This course is, as was said, to allow divorce at the 
wish of either of the parties, trusting entirely to 
moral agencies of all sorts to render such divorces 
as infrequent as possible. The shock, indeed, of the 
sudden introduction of such a system of legislation 
would be great and hazardous. But it is here only 
of moment to estimate what the final effect of such 
legislation would be. The State would, thereupon, 
publicly abnegate that function, which it can never 
fill, except in the most lame and clumsy manner, of 
being the direct moral illuminator of the nation. All 
educational and spiritual agencies in the country, the 
Church, sectarian bodies of every grade, the voices of 
home, of great men, great books, and great histories, 
would then step into their true place and give a value 
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to marriage which, so long as a compulsory legal 
bond is the absorbing idea, it can never aspire after. 
The State does, under this last system, no more than 
aim at securing publicity for the act of marriage and 
for that of divorce, and that suitable provision be made 
for the guardianship and support of children in the 
several cases calling for it. So much the State, on 
its temporal and legal side, has a moral claim to in- 
sist upon, and not a whit more. Just as the State, on 
that side, wholly lacks the capacity of training young 
men and women to the acquisition of a spiritual in- 
sight which shall guide them aright in entering into 
the marriage union, as it further lacks the capacity to 
direct the wandering or engender penitence in the 
sinning, so is it only usurping a moral right which 
does not belong to it, and which it can never bene- 
ficially exercise, when it afiects to define the grounds 
upon which a marriage shall or shall not continue. 



3. AS RESPECTS OWNERSHIP. 

The almost universal practice of attaching to the 
fact of marriage a peculiar operation on the rights of 
ownership of parties to the marriage suggests an en- 
quiry into the true grounds for such a practice, and 
into the political value of the several modes in which 
marriages have been, or might be, made to have such 
an operation. The question, as it has hitherto 
actually presented itself, has been, not so much as to 
what is the best rule to lay down by way of defining 
the rights of married persons in whose case marriage 
may most completely attain its ends, but as to what 
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rule will most certainly reduce, as much as possible, 
the suffering of all interested persons in cases where 
the true purposes of marriage shall have been only 
inadequately accomplished. The vice of the English 
common-law rule which transfers all the wife's most 
important rights of ownership to the husband is that, 
whereas it adds no advantage to either party where 
a marriage is ideally perfect, just so far as a marriage 
falls short of being ideally perfect it renders tyranny 
and cruelty intolerably easy and almost irresistibly 
tempting. So far, on the contrary, as a system recog- 
nises rights of ownership in each of the parties to the 
marriage, it operates in a way directly the reverse of 
the above. It has no effect whatever where the mar- 
riage is a true and complete one, and in any other 
case it at once steps in and protects the weaker party 
against the stronger. 

The main principle (1) on which the existing 
English rule at common law can defend itself is 
that the actual association between husband and wife 
is of so peculiarly intimate a nature that it would 
cause great inconvenience to creditors not to hold one 
of the parties alone liable. Though, under the modi- 
fications introduced by Courts of Equity in the 
recognition of settlements, this protection is not com- 
plete, nevertheless the general doctrine of a wife's 
agency for her husband is rightly held to be a great 
practical security in the case, at least, of the more 
common everyday contracts. It may be said again, 
(2) that the claims of children to support are of so 
peculiar and urgent a nature that the only ready 
mode of making unmistakable provision for all such 
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claims is to treat one of the parties to the marriage as 
invested with the rights of ownership, and as, conse- 
quently, alone responsible for maintaining the children 
of the marriage. There is a third (3) ground of de- 
fence which has been explicitly avowed both in this 
country and in the controversies in France on the 
occasion of constructing the Code Napoleon, and 
which doubtless lies at the root of much of the 
popular preference for any system which affects to re- 
gulate in the husband's favour the rights of owner- 
ship of married persons. This is a prevalent notion 
that the happiness and peace of the marriage state in 
some way depend upon the continued support of law 
being given to what is called the marital authority of 
the husband over the Tvdfe, and that, apart from this 
legal prop and sanction, every family would become 
an arena of interminable controversies and jealousies. 
These being the main groimds upon which the most 
stringent kind of operation of the fact of marriage upon 
rights of ownership has been, or might be, defended, 
it will be well to notice some progressive modifications 
that have been introduced in this or other countries in 
the way of limiting this kind of operation. The English 
common law being assumed as the type of the most 
severe doctrine in its effect on the rights of the wife, 
the next largely prevalent system which operates in 
a way more favourable to these rights is that of the 
French communautL According to this system, the 
whole of the wife's and husband's movables and the 
income of their immovables is formed into a common 
fund administered by the husband, and, on the death 
of either of the parties, divided equally between the 
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survivor and the representatives of the deceased. A 
right of applying for a separation des Mens is reserved 
to the wife in certain circumstances, and on the 
success of such application she recovers all the rights 
of ownership of an unmarried woman, except as to 
the alienation of her immovables. This is the system 
actually practised by the great majority of the 
French people, and by the people of many other con- 
tinental countries. 

The next most liberal system in favour of the wife, 
which in most countries coexists with either of the 
former, according as one or other of them is the general 
rule of law, is one which allows a general liberty of 
contract to the parties to the marriage, but attaches 
fixed and purely artificial consequences to particular 
forms of contract. The French system of the regime 
dotal and the English equitable doctrines applicable 
to a married woman's estate, when brought into 
settlement, are specimens of this mode of legislation. 
According to the French rSgime dotal^ the fact of mar- 
riage only operates on a portion of the wife's property 
especially described in the contract made in such cases, 
and that portion is usually held to be handed over to 
the husband, to be employed by him for the purposes 
of the marriage, and to be rigorously accounted for 
on its termination. The separate ownership of the 
wife as to all the rest (Jes Mens paraphemaux) is 
guaranteed to her, with certain limitations in default 
of special contract excluding them. The English equi- 
table rules with respect to marriage settlements, with 
the attendant doctrines of a wife's separate use, with- 
out restraint of her husband, and without power of 



23 



anticipation, if so contemplated in the settlement, is, in 
fact, a parallel system, and, operating side by side with 
the rules of common law, places the husband and wife 
much in the same situation as under the rigime dotal. 
The last method, and the most modem of all, is 
that by which the fact of marriage, in default of special 
contract, is not held to operate in any way on the 
rights of ownership of either of the parties. This 
method has already been attempted in some of the 
States of America, but has scarcely been thoroughly 
carried out to all its proper logical consequences. The 
introduction of this method is far more than a mere 
amendment of the law. It involves a national change 
of attitude towards the fact of marriage. It indicates 
a complete recognition of the truth that the idea of 
inferiority of one party to the other in marriage is a 
wholly spurious, misleading, and barbarous notion. 
It implies an abandonment in toto of all the cherished 
figments of marital authority, inequality of the sexes, 
domestic police, and the like. So soon as ever this 
social change has really begun to take place, the other 
arguments in favour of existing methods will quickly 
be dislodged. It will soon be seen that the claims of 
creditors and of children may be even more effectually 
provided for by comprehensive and courageous legis- 
lation in the direction now being considered than is 
in fact the case under any of the existing methods. 
For instance, as respects creditors, it would be suffi- 
cient that one of the parties to the marriage (say the 
husband) should be primarily liable in the case of all 
contracts entered into by either of the parties, or of 
debts accruing due, in any way whatever, to the 
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Government, public bodies, or private persons. The 
power would be reserved to him of establishing, by a 
simple process before some local judicial officer (as an 
English County Court judge), the amount of his wife's 
property, income, or casual earnings, and obtaining an 
order against her for contribution. The application 
might be in the first instance a private one, and even 
of the nature of an amicable suit. As respects chil- 
dren, their claim to support during life would be 
determined in the same way as any other claim; and 
after the death of either of the parents it might be 
made obligatory on the surviving parent to support 
them, unless he or she were unable to do so, or were 
able to establish a claim, by way of primary charge, 
against the assets of the deceased parent, in whose 
hands soever they might be found, proportionate to 
the share contributed by the survivor. The whole 
English equitable doctrine by which a wife is pro- 
tected against the consequences of her own acts of 
alienation of capital or anticipation of income should 
be abandoned as impolitic, though every kind of 
contract between the married persons themselves 
ought to be permitted, as between any other persons 
in the community* 



IV.^SPECIAL LEGISLATION FOR WOMEN, 

A sense of the actual differences in physical con- 
formation, functions, and strength between the sexes, 
and a certain intuition that these differences really 
point to still deeper grounds of true opposition not 
fully to be discovered till civilisation had greatly 
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advanced, have led in all countries to marked differ- 
ences in legislation for the two sexes severally. The 
topics as to which these differences have been, and are, 
most commonly found may be roughly classified as 
follows : — 

( 1 ) Guardianship of women. 

(2) Kestrictions in capacity of owning and of suc- 
ceeding to rights of ownership. 

(3) Educational endowments. 

(4) Limitation of occupations. 

(5) Employment of women in factories. 

(6) Inspection of conventual establishments. 

(7) Regulation of prostitution. 

It is not necessary to go into the majority of these 
heads at great length, as the whole argument of this 
treatise is mainly directed against that mechanical 
and arbitrary view of the difference between the 
sexes upon which alone the large bulk of all this 
special legislation for women can alone rest. Most 
of the laws applicable to these several topics are very 
ancient. Some few of them are alleged to be the 
most recent discoveries of modern sagacity. Some 
of them, again, are the mere offshoots and corollaries 
of peculiar political institutions. Others are con- 
fessedly founded upon, or defended by reference to, 
nothing else than the barest expediency. Thus, (1) 
the whole doctrine of the perpetual minority of 
women in Roman law was a mere branch of the 
general system of the Roman family, in which there 
was always one male head who acted as representa- 
tive of the whole, and everyone else, — men, women. 
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and slaves, — ^within the limits, natural or artificial, of 
the family, was in a condition of greater or less sub- 
ordination. Thus every woman, for the whole course 
of her life, was subject, in some degree or another 
according to circumstances, to her father, guardian, 
or husband. So, (2) as to a woman's capacity to 
succeed, by English law, to land where the previous 
owner has made no will, the rule is determined by 
considerations drawn from the leading principles of 
the feudal system. She * takes ' only as a * coparcener ' 
or jointly with her sisters, if any. The ground of 
this, no doubt, was that, whereas a son was always 
sought for to stand in his father's place and to per- 
form the services due to his lord, the daughters were 
all equally valueless to him, and if, by custom or 
otherwise, they inherited at all, there was no feudal 
ground for preferring any one of them to another. 

As (3) respects educational endowments, the 
founders of them in this country were often wiser 
and more far-seeing than their descendants. Pro- 
perty was often left for the education and sustenance 
of boys and girls alike, yet, owing to the long pre- 
valence of the superstition as to the respective 
functions in the State of men and women, the mass of 
the property has, in too many cases, been absorbed by 
the boys, and only a nominal portion applied to the 
education of girls. 

Akin (4) to this abuse, and at once the cause and 
effect of it, has been the sharp legal demarcation be- 
tween the occupations of men and women, especially 
in the higher, or what is called the * professional ' de- 
partments of human action. This class of restraining 



27 

laws will again come on for consideration in treating 
of the political capacity of women. In the meantime 
it must be noticed, that all those protective laws 
which affect to predict what class of work women are 
or are not fitted for, are open to all the objections 
which have here been throughout so strongly insisted 
upon, of making false and artificial divisions, con- 
founding real distinctions, and substituting the hard 
maxims of ignorant law-givers living at a particular 
epoch for the true and spontaneous revelations 
brought about by a long line of living attempts, 
experiments, disappointments, corrections, and suc- 
cesses. 

The laws (5) regulating the modes and times of 
employing women in factories have this advantage, 
that they, professedly at least, have in view the pro- 
tection of the weak against the strong. It is not the 
place here to discuss at length the general policy and 
proper limits of such protective legislation. As re- 
gards the English Factory Acts, there is little doubt 
that they have done much good in the way of arrest- 
ing the course of tyranny and extortion, and of 
generally raising the standard of moral responsibility 
among employers. It is, however, open to doubt 
whether by fixing the standard of legal responsibility 
at a certain definite, though high level, such laws do 
not prevent a still more cogent sense of the moral 
responsibility involved in the relation of employer 
and employed being hereafter attained. 

As respects (6) the claim advanced in some quarters 
in favour of the public inspection of conventual estab- 
lishments, nothing but the substantiation of facts 
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amounting to widespread habits of criminal conspiracy 
and persecution can justify such an inroad on the 
liberty of women to organise themselves in any form 
and for any purpose they choose, not incompatible 
with the direct safety of the State. It is derogatory 
to the character of womanhood, and to the ideal of 
that character the statesman must ever keep before his 
eyes, to suppose that women need more protection 
than men do against the consequences of their own 
acts deliberately performed after reaching years of 
discretion. It is nothing to the purpose that, as 
things now are, and owing to a vicious policy and 
perverted social feeling in the past, the majority of 
women are, at the present moment, less competent to 
take care of their interests than men. It is this very 
imbecihty that has to be provided against in the 
future, and no enervating protective policy can pro- 
vide against it. So soon as the whole education and 
civic training of women is habitually assimilated to 
that of men, any special protection of women who 
deliberately choose to live a collegiate life in seclusion 
by themselves, will be seen to be the glaring anomaly 
and anachronism it in truth is. 

Attempts (7) have long been made in many foreign 
countries, and within the last few years, in England, 
to define the limits, conditions, times and places of 
prostitution, by special legislation addressed to women 
falling under a particular description. The purpose 
of such legislation has been, partly, the preservation 
of decorum in the outward aspect of the conmiunity ; 
partly, the restriction in range and intensity of the 
diseases which, in modem times, follow in the train 
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of excessive prostitution. It is alleged, in defence of 
such legislation, that these diseases are not only of a 
most virulent and pestilential character, but that they 
become diffused through the innocent members of 
the population, and, in the course of such diffusion, 
undergo a transformation by which they become only 
recognisable in an universally lowered physical type, 
and in the multiplication of a large number of dis- 
eases, bodily and mental, of a most aggravated and 
noxious stamp. It is further alleged, that by com- 
pulsory surveillance and medical treatment of prosti- 
tutes, the diseases in question can be brought under 
effectual control, their character mitigated, and the 
area of their operation signally reduced. It is again 
said, that the influence of such legislation is generally 
favourable to the morals of prostitutes and to the 
chances of their recovery to better habits of life. 

Now, as to the general aspects of the diseases in 
question, though there is much dispute among the 
medical authorities on points of detail, there is a large 
amount of practical agreement on the part of all com- 
petent observers. A serious dispute, however, begins 
at the point when the value of any such legislation 
is insisted on as a mode of really, and not only appa- 
rently, stemming the course of the disease as a fact 
of public and national significance. It is alleged by 
those who impugn this mode of legislation, that, even 
when such legislation is extended over a* whole 
territory, and is otherwise rendered as effective as 
possible, the beneficial results are only apparent and 
not real. A vast amount of disease invariably 
escapes the treatment provided by the laws, and, 
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owing to the secrecy imposed by the necessity of 
evading the laws, the disease, where it exists, is of a 
far more aggravated and intractable kind than is to 
be met with in places where no such legislation 
exists. 

But, even were the legislation in question ever so 
successful in arresting and modifying the diseases 
contended with, a most serious class of objections 
still remains behind, to which no colourable answer 
has ever been attempted. This class of objections 
reposes on the assumption that the true and primary 
evil to be combated is the prevalence of prostitution 
itself, and that the secondary evils that flow from it, 
however flagrant and far-reaching, ought not to be 
assaulted by any method, however promising, which 
directly or indirectly favours the continuance of 
prostitution. To this it is replied, on the other 
side, that habits of prostitution are so ingrained in 
the populations of all modem countries, that to look 
forward to its abolition, or even considerable diminu- 
tion, is chimerical and Utopian ; and, further, that the 
legislation complained of in no way favours the 
continuance of prostitution, and does no more, either 
evil or good, than remedy some of its most trans- 
parent and disastrous consequences. 

The opponents of the legislation in question at 
this point join direct issue with its supporters. The 
former assert that, as to the perpetuity of prostitu- 
tion, did such a prospect really offer itself, no moral 
or political effbrt for the good of future generations 
were worth a moment's care or thought. Prostitu- 
tion, it is maintained, is the final sum and measure 
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of all the wrongs, inequalities, and vices with which 
a nation is infected. The stain of prostitution can 
only be, though it can be, cleansed away by battling 
manfully and hopefully with all these evils. To 
start with the blighting persuasion that a national 
habit of prostitution is ineradicable, is meanly to con- 
sent to a ceaseless sacrifice of a certain number of 
poor to a certain number of rich, to a permanent 
diversion of some of the fairest elements of national 
life to ends the most brutalising and unproductive, 
and to a recognised impotency in domestic life to 
assert its true supremacy over the lives, tastes, and 
emotions of the youth of the country. To hazard so 
much as a conjecture in favour of the permanence 
or necessity of general habits of prostitution, is to 
paralyse the arm of every social and political re- 
former worthy of the name. 

It is insisted on, however, with much emphasis, that 
the legislation here repudiated in no way confesses 
the permanence or necessity of prostitution, but 
strictly confines itself to qualifying some of the most 
calamitous of its incidents, the present existence of 
which no one calls in question. To those who have 
studied with attention the nature of the moral influ- 
ence exercised by legislation, this apology will carry 
little weight. Prostitution is a hard, though not 
invincible, foe to fight. In its favour are all the 
weak, indolent, undisciphned, and erratic qualities of 
the ripening manhood of the whole nation. There 
are the like qualities, added to vanity, recklessness, 
and, above all, poverty, in the ripening womanhood of 
the lower strata of society. There is, furthermore, the 
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one-sided interest that the executive obviously has in 
rendering the soldiers and sailors under its charge as 
content and healthy as may be under conditions of 
celibacy. All these obstacles, together with count- 
less other less palpable ones, have to be encountered 
by those who would strive to reduce the amount of 
prostitution in this country. 

Now the modes of attempting such reduction are 
direct and indirect. Each of these kinds of modes 
is most seriously hampered^ in its action by legis- 
lation of the sort now under discussion. Among 
the direct modes are personal influences brought im- 
mediately to bear upon women and upon men who 
have already wandered from the path of chastity, or 
are in imminent danger of so wandering. Active in- 
terference to arrest in another the natural penal- 
ties of voluntary transgression demands the most 
anxious caution, lest the result be the hopeless per- 
version of the conscience. On this account, all bene- 
volent efforts to arrest erring women, in order that 
such efforts may be morally safe, must be personal, 
and where possible, private, addressed to the highest 
and lowest needs at once, and free from all conceivable 
taint of secondary and indirect aims of any kind 
whatever. It is transparent, that the mere medical 
and systematic control of the sick in large state insti- 
tutions, for the purpose of making prostitution less 
dangerous to the community or expensive to the State, 
through the disabling of its soldiers and sailors, flies 
in the face of every one of these principles of safe 
moral action, and therefore stands self-condemned. 

The next direct mode of diminishing prostitution is 
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that of acting upon public opinion with respect to the 
vices of men. So soon as the time comes when it is no 
more expected that men should create a demand for 
prostitution than that their sisters should become 
prostitutes, a signal reduction in prostitution itself 
will speedily follow. But public opinion, if it ex- 
presses itself in laws, is also created by laws. The 
indirect effects of laws in the way of giving a rough 
popular education, forming manners, stimulating sen- 
timents and the like, are always at least as potent and 
momentous as their direct effects in controlling the 
liberty of particular persons. In the present case, 
just at the point at which public opinion demands the 
greatest enlightenment and moral reinforcement, the 
legislation in question darkens, perplexes, and mis- 
directs it. Women are taught that so long as they 
comply with certain medical regulations, the State in 
no way frowns upon their course of life in itself. 
Men are taught that the State regards it as its duty 
to exhaust the potency of legal machinery in making 
their intercourse with prostitutes as physically safe 
as it can be made. The question is not whether 
these conclusions ought logically to be drawn, but 
whether they will, in fact, be very generally drawn, 
and only one answer can be given. 

As to indirect modes of dealing with prostitution, 
it will not be disputed that this evil is a sign and 
mark of a disorderly state of social relations in the 
nation in which it is found, and that this disorderly 
state is the product and outcome of a vast number 
of distinct causes which must be independently dealt 
with. That legislation may be needed at one and 

c 
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another stage of this heroic contest is here fully 
admitted. Much of the legislation shortly to be 
advocated on other grounds, with respect to re- 
moving obstacles from the education and employ- 
ment of women, and to their general social and po- 
litical elevation, will help largely in the work now 
under consideration. The punishment of brutal or 
fraudulent assaults on young women may also be 
made far more effective than now in England in 
preventing such assaults. The reconstruction of the 
army, again, is a matter of the most imminent con- 
cern. It would be quite possible to call on a large 
portion of the nation to share, for two or three years, 
in the labours now exacted for so many years, and 
amidst such cruel temptations, from a few. There is, 
however, no one empirical method by which so 
complicated a mass of moral and physical disease can 
be rooted out. The most fatal of all methods is one 
which remedies the physical disorders ever so effec- 
tually and yet countenances ever so slightly and 
indirectly the immoral origin of them. 



K---POLITICAZ CAPACITY OF WOMEN. 

It is notorious that, up to quite modem times, the 
notion of conceding to women any share, however 
minute, in the government of the State was not so 
much as even guessed at, except here and there in 
the more or less neglected pages of a political utopist. 
It is not necessary to search far for reasons for this. 
If it is not true that nothing but physical force applied 
from without induced men to enter upon a career of 
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civilisation, it is at least unquestionably true that, in 
primitive times, the main work of government is that 
of maintaining the rudest form of order within and 
defending the integrity of the nation against rivals 
without. At such an epoch physical courage, habits 
of vehement self-assertion, unscrupulous hardihood, 
are rather in demand than subtlety of thought, deli- 
cacy of insight, and accurate habits of balancing one 
against the other the competitive claims of the pre- 
sent and the future, of one set of persons and another, 
and of one set of purposes and another. These archaic 
facts and necessities explain the unruflBied complacency 
with which semi-civilised nations confine all the 
functions of government, even the most passive ones, 
to men. These deeper reasons, however, of the 
nullification of women as a political element are, of 
course, reinforced by the same coarse and rude in- 
fluences, which for ages tend to narrow the basis of 
government, even when all share in it is confined to 
men. Selfishness, jealousy, contempt of the weaker 
and less aggressive or materially potent members of 
society, and like persistent foibles or vices, as they 
long maintain the prestige of aristocratic or plutocratic 
forms of government, so do they tell with peculiar 
force against the possible claims of women. 

But there is yet a further and new obstacle in the 
way of equalising the political situation of men and 
women, and which, strange to say, is the very pro- 
duct of a high degree of civilisation itself. There 
comes a time when, in most quarters an indeter- 
minate instinct, in some few a rational conviction, 
begins to gain ground .that the marriage union is the 
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true symbol and type of a perfectly organised society, 
and that the reciprocity of fiinction and mutuality of 
sentiment implied in that union have their exact 
counterpart in the reciprocal obligations of the several 
citizens composing the State. As this conception gains 
force and consistency, it is seen that, in order to 
economise to the full this reciprocity of obligation, 
the State must undergo a two-fold organisation. Of 
one branch of this organisation the governing instru- 
ment is the might of concentrated moral influences ; 
of the other, coercive and imperative law. It becomes 
clear also that the department of the whole control- 
ling forces in the nation which wields this instrument 
of law has or will have a far narrower and poorer 
province than the authorities composing the other 
department, which affects directly to instruct and 
discipline the spirits and wills of men. It is further 
noticed that no greater honour or dignity is rightly 
attached to those who dominate in one region of 
national government than to those who dominate in 
the other, and that, of the two, the loftier and finer 
qualities of man's nature are rather called forth in the 
spiritual than in the temporal domain. So fer, the 
facts and reasoning are, it is believed, irrefragable. 

But just at this point begias all the false reasoning 
which has invariably infected the history of legisla- 
tion affecting to describe the respective provinces of 
the sexes. It has been urged that, because women 
generally, as contrasted with men, seem to possess in 
the most conspicuous degree the moral and intel- 
lectual qualities which are needed to operate effectually 
on the characters and tempers of men and women, 
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therefore women ought to be hemmed in by law within 
the precincts so pointed out, and forcibly: excluded 
from competition with men in the other region of 
temporal government. This is the old protective 
system of legislation, which has done such incalcul- 
able mischief in the way of confounding the true re- 
lations of the sexes. It would be just as reasonable 
to attempt an arbitrary distinction, for purposes of 
conceding political rights, between men possessed of 
the higher mental qualifications and other men 
scarcely less signally endowed as between all men 
and all women. 

Over and above this general objection to the rea- 
soning of those who seek by law to restrict the political 
action of women, it must never be forgotten that, 
whatever class of special work women may hereafter 
generally undertake as most likely to conduce to their 
public usefulness, the duty and right of exercising 
the suffrage cannot but be distinctly beneficial both to 
themselves and to others in a variety of ways. All 
speculation and feeling is apt to be indecisive and 
aimless if dissociated from action. The staring ne- 
cessity of saying ' aye ' or ' no ' in a critical moment, 
when material consequences will follow on the judg- 
ment, is, for some of the most conscientious and 
scrupulous minds, an indispensable stimulus to steady 
and thorough thinking. A large measure of the weak- 
ness and uncertainty of belief which pervades modern 
literature and speech is due to the sedentary habits 
peculiar to a badly constructed system of national life, 
in which action and thought are driven to opposite 
poles of the social scale. Men either enervate them-. 
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selves by isolated thinking or brutalise themselves by 
never-ending work. The more cogent is the proof 
that to women belong the highest functions in the 
task of social organisation, the more inexorably it 
follows that the liberty of exercising the suffrage 
should be conceded to them by way of enabling them 
to perfect their qualifications for their nobler office. 

But there are additional grounds, both in the 
interests of women themselves and of the whole 
community, why no arbitrary line should be drawn 
between the political capacities of men and women. 
Unless a woman learn, through personal moral trial, 
what is the nature of an ordinary citizen's public 
responsibility, there is little likelihood of her attaining 
that amount of political education which she needs 
in order (1) to stimulate men in the discharge of 
the duties cast upon them, (2) to train up the coming 
generation to a grave and prevalent sense of their 
civic vocation, and (3) to secure peace and rest for 
herself amid the conflicting waves of family anxieties 
and personal disappointments, in the only way in 
which any human being can secure them, — ^that is, in 
absorbing and self-sacrificing efforts for great and 
lasting human ends. If women are excluded from 
performing the acts of citizens, it will never be gene- 
rally expected that they should understand the 
character of those acts, and the existing temptations 
to political ignorance and indolence are already in- 
superable enough without intensifying them by posi- 
tive laws. 

The consequences to the State of restricting the 
political privileges of women are even more pernicious 
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and far-reaching than to the women themselves in 
their personal capacity. Not only are those questions 
in which women have, and must ever have, an ap- 
parently or really opposite interest from men likely 
to be neglected by a legislature elected wholly by 
men, but a large class of questions of yearly increasing 
moment specially need all the light that the best men 
and women can jointly shed upon them. Politics is 
daily becoming a less coarse and cunning art, and 
its practice is more and more determined by severely 
scientific conceptions and habits, as well as irradiated 
by a novel class of complex sentiments and aspirations. 
Furthermore, a class of interests is daily becoming 
matter of more and more serious consideration, — such 
as the administration of poor relief, pauper hospitals, 
criminal law amendments, reformation of criminals, 
international relations in respect of marriage, national 
character, domicile, and war, — which, for their treat- 
ment, make peculiar claims on the very characteristics 
designated by some, whether contumeliously or not, 
as 'feminine.' All such topics do indeed demand in 
those who approach them a certain freshness of 
sensibility, a practical tenderness towards obscure 
and neglected members of the human family, an 
enlarged conception of a fiiture comprehensiveness of 
relationship reaching to all members of that family 
in all lands, such as women have universally exhibited 
in at least an equal degree with men. 

On all these grounds, the exclusion of women from 
a share in practical political life can never be justified 
in reason ; and, if this is so, it only needs time and 
habit to make people so far familiar with the opposite 
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conception to express it in action. There are some, 
indeed, who timorously apprehend all kinds of con- 
fusion in marriage relations from the opening sup- 
posed to be aflforded through political equality to 
discussion and wrangling between the parties to a 
marriage. This fear touches on one alone of the 
myriad problems of marriage by which only out 
of duality and opposition the highest possible unity 
is found attainable. The solution is to be found in 
the increase of congenial marriages based on sphitual 
sympathy rather than material motives, in the legi- 
timate moral influences of each of the parties on the 
other, and, lastly, in that elevated degree of self- 
abnegation which would lead each of the parties then 
most to respect and love the other when the con- 
science of that other most practically confessed its 
loyal subjection to what was higher than both. 



VL^CONCL USIOK 

It has been attempted, in the foregoing pages, to 
determine the actual forms in which difference of sex 
has been recognised in all legal systems ; and, fur- 
thermore, to ascertain the true principles which ought 
to guide the recognition of such difference. The one 
part of the enquiry thus belongs to the region of 
Jurisprudence, or the science which deals with law 
in its necessary bearing on the universal facts of 
human life and the natural world ; the other part 
belongs to Legislation, in that sense of the term in 
which it is nearly convertible with general politics. 
It has been seen that, excepting the case of marriage 
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and the occasional need of special protection due to 
real physical weakness, the sole roots of exceptional 
legislation for women have been either a belief in an 
absolute inferiority of one sex to the other, or else a 
series of impotent efforts to map out, by arbitrary 
prescription, the several regions of men's and women's 
occupations and interests. The underlying assump- 
tions have been false and disastrous in either case. 

In the first place, whatever apparent inferiority 
attaches to women either is only another name for 
the peculiarity of nervous structure, which renders a 
woman's true strength less palpable to the coarse 
intelligence of the vulgar, or else may be properly 
attributed to the tyrannical and contemptuous treat- 
ment to which, during the infancy of national life, 
women in all countries have been submitted. 

In the second place, it is a hopeless and suicidal 
effort to attempt to prescribe, by legal limitations of 
any kind, direct or indirect, the functions of the sexes 
severally. This has sufficiently appeared fi-om con- 
siderations of the following kind. Those who believe 
most vehemently in the actual opposition of the two 
sexes to each other, and who look to the innumerable 
and indefinite reactions of the two sexes upon each 
other as the sole ground and possibiUty of civilisa- 
tion, are entitled to maintain, that this opposition 
and these reactions must be allowed fi-eely to exhibit 
themselves in the most minute and subdivided de- 
partments of thought, feeling, and action. It is a 
desertion of this position to attempt rudely to dis- 
tinguish between one class of matters and occupations 
as exclusively belonging to men, and another as 

D 
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exclusively belonging to women. Even did such a 
distinction really exist, any eflfort to express it in law 
can only be directed by the coarse estimate of a par- 
ticular set of lawmakers, actuated by the sentiments 
common in their own age. The law, being once made, 
creates a need for itself, and men and women gradually 
become unfitted for the tasks from which they are 
forcibly expelled. 

The injurious effects of shutting out women from 
large regions of interest have told quite as heavily 
upon men as upon women themselves. There are 
many pressing questions of social order and progress 
which men have become incompetent to gaze upon in 
thdr true colours, from the life-long habit of never 
discussing them in the presence of women, or hearing 
them discussed by women. The result is that vicious 
legislation, thus proceeding solely upou men's view 
of the matter, goes far to perpetuate itself. Bad laws 
are made, the sexes are driven more and more 
asunder, and, in the place of a high social unity being 
perfected through a development of true differences 
and oppositions, false or imaginary differences are in- 
tensified, and startling gaps are opened up in the 
middle of the body politic, which nothing short of a 
wholesale sacrifice of the most cherished and anti- 
quated superstitions about the several functions of 
men and women can ever close. 

The conclusion is, that it is for the highest and 
best interests of all — ^men and women alike — ^that 
upon every one of the urgent problems of the day, 
whether presented in the &mily, the State, or thp 
brotherhood of nations, the mind of both sexes, and 
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not of one only, be equally turned. Neither sex can 
see truly unless illuminated by the supplementary 
light contributed by the other ; neither can feel truly 
unless quickened and steadied by the reciprocating 
sympathy of the other. Where law obtrudes its pre- 
sence, and affects to separate what is eternally joined 
together, artificial disunion forthwith takes the place 
of a living moral co-operation. Admit and encourage 
such moral co-operation to the full by law, by the 
elevation of 'public opinion,' by the formation in 
private circles of generous and intelligent sentiments, 
and a new creation will displace the grating memories 
of the effete and turbid old. The men of the future 
will be greater as men, the women as women, than 
the men and women of the past ; while the true fields 
in which men and women severally can most ably, 
usefuUy, and happily labour will manifest themselves 
with a clearness to which the definitions of lawgivers 
bear about as much resemblance as the cavern torch- 
light to the mid-day sun. 



LOHDoir : PBiirTBD Br 

•POXTIBWOOSB AND CO., HSW-STluntT IQUASB 
▲ND PABLIAXXXT BTBBBT 



} ' 



